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THE OCEANS

THOMAS A. CLINGAN, JR.
Professor of Law
University of Miami

SEABEDS COMMITTEE MEETS IN GENEVA
At the time of this writing, the Committee on the Peaceful Uses of
the Sea-Bed and the Ocean Floor Beyond the Limits of National Jurisdiction is meeting in Geneva. To date, two significant events have
transpired. The first is the tabling of a Russian draft treaty, or working
paper, on the subject of the utilization of the seabed and subsoil beyond
the limits of national jurisdiction. This treaty constitutes the USSR's
response to the U.S. Working Paper of August 3, 1971, on the same
subject. The second event is the U.S. proposal, in three parts, for resolving the issues of the breadth of the territorial sea under' international
law, and the rights of coastal states to certain privileges with respect to
fisheries in the high seas adjacent to these waters. The text of the
Russian proposal, and of the speech by John R. Stevenson, Legal Advisor
to the U.S. Department of State introducing the territorial sea proposal
are appended to this section, but a summary may be helpful to the
reader.
The Soviet seabeds proposal, consisting of twenty-nine articles,
deals with the regime to govern the use of the seabed and subsoil beyond
national jurisdiction, as did the U.S. paper. It differs from the U.S.
version in several major respects. While its terms would guarantee that
the seabed should be used exclusively for peaceful purposes, Article 6
introduces the prohibition against the use of the seabed and subsoil for
"military purposes", once again raising definitional questions not resolved
by the Treaty on the Prohibition of the Emplacement of Nuclear Weapons
of Mass Destruction on the Seabed.
More striking, however, was the fact that the Soviet draft fails to
delimit the area under consideration, leaving the subject open for further
negotiation. Article 2 makes the provisions of the treaty applicable to
the seabed and subsoil of the high seas area beyond the limits of the
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"continental shelf". This term is not defined, but the proposal goes on
to specify that in "those areas where there is no continental shelf, the
provisions of this Treaty shall apply to the seabed . . . seaward of the
boundary line specified in Article 3 ... ." Article 3 is blank.
Another significant gap in the proposal is the omission of Article 9,
dealing with the question of licenses for the commercial exploration and
exploitation of the resources of the seabed. Likewise, Article 14, concerning the distribution of benefits derived from the oceans is left
vacant.
According to Mr. Stevenson, the U.S. proposal for the territorial
seas is in three parts. Article 1 proposes establishing the international
limit to the territorial seas at 12 miles. This figure was selected because,
in Mr. Stevenson's words, "it represents the best-probably the onlypossibility for reaching agreement. It is apparent that the overwhelming
majority of states are prepared to accept the 12-mile limit."
But the United States is not willing to accept that limit without
qualification. Article 2 of the proposed treaty would provide for a
right of free transit for vessels and aircraft through and over all international straits overlapped by territorial seas. Coastal states would have
the right to designate suitable corridors of transit, but would not need to
do so. The concept of freedom of transit is believed to be similar to but
much broader than the existing rule of innocent passage. The latter
doctrine, according to the text, "is not adequate when applied to inter.
national straits" because the question of innocence depends on too many
variables, and is left to the discretion of the coastal State. It should also
be noted that there is wide disagreement whether warships fall within
the protection of the innocent passage doctrine.
Article 3 of the proposal, as outlined in the speech, deals with the
problem of coastal State fishing rights, and is designed to appeal to those
coastal states seeking to protect their economic interests in zones broader
than that proposed for jurisdiction under Article 1, at least with regard
to stocks that are not highly migratory oceanic stocks, which are excluded from the concept of economic preference.
Under the terms of the proposal, clear responsibility for the rezulation
of fisheries is placed in the hands of international (including regional)
fisheries organizations. Specific provisions deal wth mutual conservation
problems, and the economic interests of coastal States would be protected
by a preference in non-migratory stocks that would expand along with
the nation's capacity to fish. This latter provision is designed to assure
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that there will be no under-utilization of important stocks. Further, the
proposal distinguishes between migratory stocks and those adjacent to
the coast or spawning in fresh waters with respect to conservation measures. Finally, enforcement of regulations under the draft would be accom.
plished by placing inspection and arrest functions under the international
or regional organization doing the regulating, with trial and punishment
being left to the responsibility of the flag state. Dispute settlement would
be left to a special expert commission, unless the parties agree to a
different solution.
SOVIET DRAFT TREATY
(TRANSLATION)
The States Parties to this Treaty,
Attaching the utmost importance to the rational and orderly use of
the seabed and subsoil thereof beyond the limits of the continental shelf
exclusively for peaceful purposes and for the good of the peoples of
all countries.
Considering that cooperation in this field between States, on the
basis of a treaty, would contribute to the maintenance of international
peace and security, and the development of international cooperation and
would also promote the use of the resources of the seabed in the interests
of economic progress, including the economic interests of the peoples of
the developing countries.
Noting the great importance of the Treaty on the Prohibition of the
Emplacement of Nuclear Weapons of Mass Destruction on the Seabed
and the Ocean Floor and in the Subsoil Thereof, which is an important
step toward excluding the seabed and the ocean floor from the arms race.
Referring to General Assembly Resolution 2749 (XXV), approving the Declaration of Principles, Governing the Seabed and the Ocean
Floor and the Subsoil Thereof, beyond the Limits of National Jurisdiction, which provides, in particular, that an international rigime applying
to the seabed and the subsoil thereof shall be established "by an inter.
national treaty of a universal character, generally agreed upon."
Convinced that the concluding of a Treaty on the use of the seabed
for peaceful purposes will promote the implementation of the purposes
and principles of the United Nations Charter and will strengthen the
international legal principles of freedom of the seas, including the freedom to conduct scientific research,
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Agreed on the following.

Article 1
The seabed and the subsoil thereof, within the limits specified in
Article 2 and 3 of this Treaty, shall be open to use exclusively for peaceful purposes by all States, whether coastal or land-locked, without any
discrimination whatsoever.

Article 2
The provisions of this Treaty shall apply to the seabed and subsoil
of the high seas beyond the limits of the continental shelf. In those areas
where there is no continental shelf, the provisions of this Treaty shall
apply to the seabed of the high seas seaward of the boundary line
specified in Article 3 of this Treaty.

Article 3
[Question of the boundaries of the seabed]

Article 4
The use of the seabed and the subsoil thereof for purposes of exploration and exploitation of their resources must not violate the principles of
freedom of navigation, fishing, scientific research, and other forms of
activity on the high seas.

Article 5
1. No State may claim or exercise sovereignty or sovereign rights
over any part of the seabed or of the subsoil thereof. The States Parties
to this Treaty will not recognize any such claim or exercise of sovereignty
or sovereign rights.
2. Likewise, the seabed and the subsoil thereof shall not be subject
to appropriation by any means by States or persons, natural or juridical.

Article 6
1. The use of the seabed and the subsoil thereof for military purposes shall be prohibited.
2. None of the provisions of this Treaty may be applied or con.
strued to the prejudice of any measures which have been or may be
agreed upon in the context of international negotiations in the field of
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disarmament and which may be applicable to a broader area than the
one specified in Articles 2 and 3 of this Treaty.
3. Likewise, none of the provisions of this Treaty may be considered an obstacle to the conclusion or application of agreements in the
field of disarmament concerning the seabed, including the application of
the Treaty on the Prohibition of the Emplacement of Nuclear Weapons
of Mass Destruction on the Seabed and the. Ocean Floor and in the
Subsoil Thereof.
4. For purposes of the effective implementation of the provisions
of paragraph 1 and the measures specified in paragraph 2 of this Article,
and the exclusion of the seabed and the subsoil thereof from the arms
race, the States Parties to this Treaty hereby pledge to conclude other
international agreements as soon as possible.
Article 7
With respect to the seabed and the subsoil thereof the States shall act
in accordance with the principles and rules of international law, including
the Charter of the United Nations and the Declaration of Principles of
International Law concerning Friendly Relations and Cooperation among
States, and also in accordance with the Declaration on the Granting of
Independence to Colonial Countries and Peoples, in the interest of maintaining international peace and security, of the peaceful coexistance of
States with different social systems, and of promoting international cooperation and mutual understanding.
Article 8
The commercial exploration of the seabed and the subsoil thereof
and the exploitation of their resources shall be carried out for the benefit
of all mankind, irrespective of the geographical location of States, whether
land-locked or coastal, and taking into particular consideration the interests and needs of the developing countries.
Article 9
[Question of licenses for the commercial exploration and exploitation
of the resources of the seabed].
Article 10
1. Stationary and mobile structures may be erected for the commercial exploration and exploitation of the seabed and the subsoil thereof.
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2. The structures mentioned in paragraph 1 of this Article must
not be located in straits and areas where they may constitute an obstacle
to maritime routes of substantial importance for international navigation,
nor in areas of intensive fishing. Such structures shall he erected and
operated in accordance with Article 12 of this Treaty. Around the abovementioned structures safety zones shall be created with appropriate navigational markers, ensuring the safety of both the installations and navigation.
3. The safety zones mentioned in paragraph 2 of this Article may
extend for 500 meters around the erected structures, measured from each
point of their outer edge. The configuration and location of the safety
zones in each given area of the world ocean must be such that they do
not, in combination, form a belt restricting the access of ships to the
separate maritime areas or crossing international maritime routes.
4. Installations for the exploitation of the resources of the seabed
and the subsoil thereof shall be created by States within the limits of the
blocks of the seabed used by them. Upon expiration of the period for
which a State received a block, such structures shall be subject to dismantling or removal, provided another State that has received that block
following the procedure specified in this Treaty does not acquire the
above-mentioned installations with a view to exploiting the resources of
the given block.
5. Notification must be made immediately, by means of "notices
to mariners" or other generally accepted means of notification, of the
construction or employment of any installations, underwater or on the
water, for the exploration and exploitation of the resources of the seabed
and the subsoil thereof, and also of the removal of such installations.
Measures must also be taken to maintain the markers warning navigators
of the presence of such installations.
6. The above-mentioned installations shall not have the status of
islands and shall not have territorial waters, and their existence shall not
affect the determination of the boundaries of such waters or the boundaries
of the seabed in accordance with Article 3 of this Treaty.
Article 11
1. All forms of activity of States on the seabed and the subsoil
thereof, provided for in this Treaty, shall be carried out without prejudice
to compliance with the rules for safeguarding human life at sea.
2. States conducting commercial exploration or exploitation of the
resources of the seabed and the subsoil thereof must take appropriate
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measures and cooperate with a view to preventing pollution and contamination of the marine environment and also with a view to preventing
interference with its ecological balance as a result of the activity on the
seabed. Such activity must also not damage the flora and fauna of the
marine environment.
3. The said States will draw up safety rules for the operation of
the installations provided for in Article 11 of this Treaty, and will cooperate with each other in this field also.
Article 12
1. The commercial exploration and exploitation of the resources of
the seabed and the subsoil thereof must not create unwarranted obstacles
to activity in the marine environment carried on in conformity with generally recognized principles of international law.
2. Accordingly, the parameters and configuration of the blocks of
the seabed being used for the exploration of the resources of the seabed
and the subsoil thereof, the location of such blocks in relation to each
other, the number of blocks in a given area of the world ocean must be
such that they do not, in combination, form a belt (even with intervals
between blocks) in those maritime areas through which ships of States
not immediately bordering on the Atlantic, Pacific or Indian Oceans ply
the waters of those Oceans or the international maritime routes crossing
them.
3. The above shall also apply to the areas in which commercial
exploration of the resources of the seabed and the subsoil thereof is being
carried out, and likewise to the number and location of the installations
erected for purposes of commercial exploration of the resources of the
seabed and the subsoil thereof.
4. The use for any military purposes whatsoever of installations
erected for the commercial exploration or exploitation of the resources of
the seabed and the subsoil thereof shall be prohibited.
5. Navigation and other forms of activity in the marine environment in appropriate areas shall be carried on with due consideration for
the commercial exploration and exploitation of the above-mentioned re.
sources, provided that the activity on the seabed and in the subsoil
thereof is conducted in conformity with the provisions of paragraphs 14
of this Article.
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Article 13
States Parties shall, in accordance with the provisions of this Treaty,
take measures for the orderly and rational management of the resources
of the seabed and the subsoil thereof.
Article 14
[Question of the distribution of benefits]
Article 15
1. A State Party to this Treaty, which has reason to assume that
the activity of another State Party on the seabed is in violation of the
provisions of this Treaty, may request that consultations be undertaken
with respect to such activity.
2. States Parties to the Treaty will not, as a rule, reject the requests
for consultations referred to in paragraph 1 of this Article.
3. If the request for consultations is rejected, the States concerned
will resolve their dispute through the procedure set forth in Article 22,
paragraph 2 (i), of this Treaty.
Article 16
1. A State Party to the Treaty is responsible for ensuring that
commercial exploration and exploitation of the resources of the seabed,
including the activity of physical and juridical persons under its jurisdiction or acting in its name, are conducted in accordance with the
present Treaty.
2. A State Party to the Treaty shall be responsible for damage
caused to another State Party to the Treaty as a result of activity on the
seabed.
Article 17
1. An International Seabed Resource Authority, of which States
Parties to the present Treaty may become members, is hereby created.
2. The principal organs of the International Authority shall be
the Assembly of States Members of the Authority and the Executive
Council.
3. A Secretariat, headed by an Executive Secretary, shall be
charged with the administrative and technical services of the Authority.
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Article 18
1. The Assembly of the Authority shall be made up of all States
Members of the Authority.
2.

The functions of the Assembly shall be to:

(a)

Constitute the Executive Council;

(b)

Examine and approve the Authority's administrative budget;

(c)

Consider general problems connected with the exploitation of
the seabed and its subsoil;

(d)

Adopt resolutions, upon recommendation of the Executive Council, depriving States of the rights and privileges of membership
in the Authority in case of systematic violation of the provisions
of this Treaty or upon the recommendation of the Security
Council of the United Nations;

(e)

Examine reports by the Executive Council;

(f)

Appoint, upon recommendation by the Executive Council, an
Executive Secretary of the Authority and consider matters
affecting the Secretariat personnel;

(g)

Draw up general rules, as well as recommendations to States,
concerning the prevention of pollution and contamination of
the marine environment in connection with the exploration and
exploitation of the resources of the seabed;

(h)

Examine other matters which may arise, in connection with
the implementation of this Treaty, provided they do not fall
within the purview of the Executive Council.

Article 19
Regular meetings of the Assembly shall be held every two years.
Extraordinary meetings may be held at the request of the Executive
Council or of a majority of the Parties to this Treaty.
Article 20
1.

Each State Party shall exercise one vote in the Assembly.

2. Decisions of the Assembly on matters of substance shall be
adopted by a majority of two thirds of the members of the Authority
present and voting; decisions on procedural matters shall be adopted by
a simple majority.
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Article 21
1. The Executive Council shall consist of 30 States. Accordingly,
the Council shall be made up of five States from each of the following
groups of countries.
(a)

The socialist countries;

(b)

The countries of Asia;

(c)

The countries of Africa;

(d)

The countries of Latin America;

(e)

The West European countries and other countries which do not
fall within the categories specified in subparagraphs a through
d of this paragraph;

(f)

Land-locked countries, one from each of the above groups of
States.

2.
years.

Members of the Executive Council shall hold office for four

Article 22
1. The Council shall be the executive organ of the International
Authority.
2.

The functions of the Council shall be to:

(a)

Supervise the implementation of the provisions of this Treaty
by States Parties to this Treaty as well as activities in the
commercial exploration and exploitation of the resources of
the seabed and its subsoil;

(b)

Coordinate the activities of States Parties to the present Treaty
in the commercial exploration of the resources of the seabed
and its subsoil; make a general evaluation, on the basis of
data obtained from the States, of the reserves of discovered
resources, their extent and geographical distribution on the
seabed, and also the depth at which they lie in its subsoil;

(c)

[Functions relating to the issuance of licenses];

(d)

[Functions relating to the distribution of benefits];

(e)

Supervise compliance with the provisions of Articles 10 and 12
of this Treaty;
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(f)

Examine specific problems connected with the exploration and
exploitation of the resources of the seabed and its subsoil by
land-locked countries;

(g)

Promote the exchange of scientific and technical information
on questions of exploration and exploitation of the resources
of the seabed and its subsoil;

(h)

Adopt recommendations to States Parties to this Treaty for the
prevention of pollution of the marine environment and damage
to the live resources of the sea resulting from the commercial
exploration and exploitation of the resources of the seabed and
its subsoil;

(i)

Further the settlement of disputes between States occurring
in connection with the implementation of this Treaty by applying the techniques of peaceful settlement set forth in Article 33
of the Charter of the United Nations; constitute, at the request
of the parties to a dispute, conciliatory, arbitral, and other
similar organs for settling the dispute;

(j)

Examine other questions arising from the provisions of this
Treaty.

Article 23
1. Decisions of the Executive Council on matters of substance shall
be adopted by consensus; decisions on procedural matters shall be adopted
by a majority of the Council members present and voting.
2. Decisions with respect to Article 22, paragraph (i), shall be
considered as definitive only when they have the assent of the parties
to the dispute.
3. Sessions of the Executive Council shall take place not less fre.
quently than once a year.
Article 24
Any State Party to the Treaty not represented on the Executive
Council may participate, without a vote, in the consideraion by the
Executive Council of any question which affects its interests directly.
Article 25
Neither this Treaty nor any rights granted or exercised under this
Treaty shall affect either the legal status of the waters superjacent to the
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high seas or the legal status of the air space above those waters.
Article 26
No provision of this Treaty, none of the rights granted to the International Seabed Authority or its organs, and none of the functions
exercised by the Authority or its organs shall signify the exercise, by
the Authority, of jurisdiction over the seabed and the subsoil thereof;
nor do they give the Authority any rights or legal grounds to consider
the seabed and its subsoil as objects belonging to it, in its possession
or use, or at its disposal.
Article 27
1. Neither this Treaty nor any rights granted or exercised under
this Treaty shall affect the freedom of scientific investigation of the
seabed and the subsoil thereof.
2. Without prejudice to the freedom of scientific research mentioned
in paragraph 1 of this Article, States Parties to the Treaty hereby agree,
in the interest of effective management of the resources of the seabed
and the subsoil thereof, to promote international cooperation in scientific
research relating to the resources of the seabed and its subsoil, in
particular, by:
(a)

Participating in international programs and encouraging cooperation by scientists of various countries in the conduct of
scientific research;

(b)

Publishing programs and disseminating the results of investigations, through international channels as well;

(c)

Cooperating in measures designed to expand the research
capabilities of the developing countries, including participation
by their citizens in investigations.

Article 28
This Treaty shall be open for signature by all States. Any State
that does not sign the Treaty upon its entry into force may adhere to it
at any time thereafter.
Article 29
Other final clauses.

638

LAWYER OF THE AMERICAS

STATEMENT BY THE HONORABLE JOHN R. STEVENSON
UNITED STATES REPRESENTATIVE TO THE COMMITTEE
ON THE PEACEFUL USES OF THE SEA-BED AND THE
OCEAN FLOOR BEYOND THE LIMITS OF NATIONAL
JURISDICTION
August 3, 1971
Mr. Chairman, my purpose in speaking today is to explain the views
of the United States Government on several related matters of great importance to the members of this Subcommittee. We are today submitting
draft articles on the breadth of the territorial sea, straits and fisheries.
We believe there can be no doubt that these issues are among those that
should be included in the list of issues that the Subcommittee is charged
with preparing. Our proposals regarding the seabeds are, of course, under
consideration in Subcommittee I.
All of here are involved in a serious and important negotiation. No
nation can safely regard the success or failure of our efforts as something
of marginal importance. We are engaged in a process of identifying our
national interests. Each of us would doubtless assign different priorities
to many of these interests. This process of sorting out and making known
our respective priorities is an important step in these negotiations. Unless
it occurs, our progress toward the 1973 Conference will be hampered.
Mr. Chairman, during the past few years, we have heard frequent
criticism of the doctrine of the freedom of the seas. It is often said that
modern technology has rendered the doctrine obsolete. The United States
is a maritime country that has both contributed to and benefitted from
the freedom of the seas. Nevertheless, we recognize that technological
changes and more intensive use of the oceans require new agreements revising the regime of the high seas as it applies to some uses of the oceans;
this is particularly true regarding ocean and seabed resources. With respect to the seabeds, we have made a substantial effort to respond positively to these technological changes and to the wishes of others, and will
continue to do so in Subcommittee I. We will make similar efforts with
respect to the work of this Subcommittee.
However, there are uses of the oceans with respect to which we must
all exercise the greatest care and circumspection. I am speaking of navigation and overflight. The freedoms of navigation and overflight connect
us as a single community; they embody our rights and interests in communicating with each other.
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Maritime powers have always had, and have today, a vital interest
in assuring their freedom of movement on the sea in order to protect both
their security and their international trade. But this should not blind us to
the fact that every nation, large or small, has similar interests.
It is harsh, but true, that whenever one nation seeks to compromise
the essential navigational interests of another, serious conflict results because sea navigation remains a vital communication link for many nations. This does not depend on whether or not the affected nation is a
large maritime power; it depends on that nation's essential interests in
communicating with the rest of the world.
In the imperfect world in which we live, many nations including
the United States, depend upon air and sea mobility in order to guarantee
their ability to exercise the inherent right of individual and collective
self-defense. To contemplate changes in the law of the sea that might
reduce that mobility is to contemplate changes affecting fundamental
security interests not only of states compelled to maintain significant
military preparedness, but also of states that rely on the stability created
by a political and military balance to pursue other important national
goals, and to avoid diverting too much of their attention and resources
to matters of security.
We doubt whether any state would wish to subject its sea communications or defense preparedness to the consent or political goodwill of
another state. Accordingly, it should be apparent that new rules of international law that might have the effect of reducing mobility cannot
be expected to enhance international stability. Instead, they can be expected to intensify the competition for strategic advantages relating to
activities which are now freely conducted. This would increase, not diminish, the chances of conflict. No state would gain, least of all a state
that suddenly finds itself the object of such competition.
The first Article presented by my government would establish a
maximum breadth of 12 miles for the territorial sea. The prime distinguishing characteristic of the territorial sea is that the coastal State
exercises jurisdiction over navigation and overflight, subject to a limited
right of innocent passage for vessels. We believe agreement must be
reached on a narrow territorial sea. While my government adheres to
the traditional three-mile limit, it is prepared to take into account the
views of others and to agree to a treaty fixing the maximum breadth of
the territorial sea at 12 nautical miles, if there is an adequate agreement
concerning international straits- to which I shall refer shortly. We
use the 12-mile figure because it represents the best - probably the only
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for reaching agreement. It is apparent that the overwhelming majority of states are prepared to accept the 12-mile limit. In most
cases where broader jurisdictional claims have been made, the reasons
for those claims were resource-oriented. We believe that the real concerns of those few states that have claimed broader limits for the terri.
torial sea can be accommodated in the course of the work of this and
the other Subcommittees.

-possibility

However, interests in international navigation and overflight are not
adequately accommodated with a 12-mile territorial sea alone. By agreeing to extend the territorial sea from three to 12 miles, we would place
many important straits totally within the territorial sea of riparian
States, thus subjecting movements through such straits to the limitations
of innocent passage. The doctrine of innocent passage is not adequate
when applied to international straits. For example, some states consider
"innocence" to be a subjective criterion to be left to the discretion of
the coastal State. Some argue that passage of certain types of vessels is
inherently non-innocent, or that innocence may depend on the flag,
cargo, or destination of a vessel. Under the Territorial Sea Convention,
neither aircraft nor submerged submarines have a right of innocent
passage.
We believe the right to transit straits should be regarded in law for
what it is in fact: an inherent and inseparable adjunct of the freedoms of
navigation and overflight on the high seas themselves. Without such a
right of transit, these high seas freedoms would lose much of their meaning if an expansion of the territorial sea to 12 miles is to be recognized
and agreed.
We do not know whether most states that already claim or recognize territorial seas of more than three miles thereby intended to relinquish their own rights of transit in important international straits
overlapped by territorial seas of more than three miles. Neither history
nor logic compels any state to concede that an extension of territorial
seas has the same effects upon the rights of the international community
in straits as it has in other coastal areas. The balance of international and
coastal interests is quite different in these two situations.
The second Article we are presenting recognized this distinction
by providing for a right of free transit for vessels and aircraft through
and over all international straits overlapped by territorial seas. Coastal
States would have the tight to designate corridors suitable for transit,
but they would not be obliged to do so. For our part, we are prepared
to consider whether coastal and international interests could be similarly
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reconciled in the case of island nations whose problems were discussed
by the distinguished representative of Fiji in his recent statement.
Mr. Chairman, the United States believes that straits wider than six
miles currently have high seas within them, where states may exercise the
freedoms of the high seas. In short, the present rule of international law
in virtually all of the straits of concern is freedom of the seas. To achieve
widespread international agreement we are prepared to give up high
seas freedoms in these international straits in exchange for a limited but
vital right. Subject only to the right of free transit, territorial waters in
international straits would retain their national character in each and
every respect. The new right of free transit would only apply in international straits, using the definition that was adopted at the 1958 Law of
the Sea Conference; it would not apply to other territorial or internal
waters. Moreover, the right is a narrow one-merely one of transiting
the straits, not of conducting any other activities. Should a vessel conduct any other activities that are in violation of coastal State laws and
regulations, it would be exceeding the scope of its right, and would be
subject to appropriate enforcement action by the coastal State.
When we refer to enforcement of coastal State laws and regulations, we intend to include reasonable traffic safety regulations both for
vessels and aircraft. We will, of course, want to approach this question
cautiously in order to preserve the basic right of free transit and avoid
a situation in which the coastal State has a legal basis for using safety
regulations as a way of impairing the right of free transit.
There are very few countries whose vital trade and communications
links do not pass close to the shores of other countries, particularly in
international straits. If coastal States were given a legal basis for impairing
transit, virtually every country in the world would find its very economy
dependent upon the political goodwill of some other state by virtue of
geography. Moreover, we seriously doubt that any coastal State located
on a strait or important navigational route would benefit from gaining
such control over international navigation and overflight. It would subject itself to strong and conflicting domestic and international pressures
regarding the exercise of such control.
We recognize the concern of many states bordering straits regarding
the need to prevent pollution. Pollution control problems, however, are
not unique in straits. For example, the same problems pertain in heavily
traveled shipping routes. The doctrine of innocent passage is not adequate
to protect both coastal and maritime interests in international straits.
It applies only in territorial seas and, as I have mentioned, it is subject
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to varying interpretations by different coastal States. Specific international agreements are required to insure appropriate protection from
the hazards of pollution.
I should also point out that agreements specifically relating to particular straits, such as the Montreux Convention, would not be affected.
Mr. Chairman, the first two Articles we are presenting, we believe,
would together provide the necessary accommodation of the international
and maritime interests in navigation and overflight that I have outlined.
They constitute basic elements of the Oceans Policy announced by our
President last year. I trust that the considerations I have discussed explain why my Government would be unable to conceive of a successful
Law of the Sea Conference that did not accommodate the objectives of
these Articles.
We appreciate the fact that many countries attach greater importance to the question of offshore resource management than they do to
freedom of navigation. We understand the reasons for this and it gives
us hope that a successful Law of the Sea Conference can be achieved
through a process of negotiation with mutual respect for each other's
interests.
Our seabeds proposal represents a considered effort to balance
coastal and international interests in seabed resources without jeopardizing important navigational interests.
We hope that the fact that United States fisheries, like those of many
developed and developing countries, comprise both coastal and distantwater interests will enable us to play a constructive role in helping this
Subcommittee to work towards achieving a balance of these interests
acceptable both to coastal and distant-water fishing States. To achieve
this result, we believe the Subcommittee should avoid the extremes of
absolute freedom of fishing beyond 12 miles, and of absolute and exclusive coastal State control over fisheries in a fixed zone beyond 12
miles. We are particularly concerned about the implications of the
latter for navigation and overflight, in view of the historical tendency to
assert more and more types of control within fixed zones of special purpose jurisdiction.
The approach to the problem of high seas fishing in the third Article
we are submitting is a 'pragmatic one. The text has been substantially
revised from prior versions circulated to many governments. This new
text reflects many of the comments we have received.
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The first problem concerns the establishment of clear responsibility
for regulating fisheries. This is an important question both for the general perspective of the law of the sea as well as from the particular perspective of fisheries management. The general question is how should
regulatory decisions be made regarding uses of the high seas. The specific question is how can fisheries best be managed. Our response to
both questions has developed as a result of our own thinking as well as
the comments in favor of international and regional cooperation that we
have received from other states. Accordingly, Article III begins by
specifying that high seas living resources shall be regulated by international (including regional) fisheries organizations established or to be
established for this purpose.
The second problem concerns the need to assure conservation of the
living resources of the sea. The draft provides for the establishment of
conservation measures designed to ensure that no stock will be overfished.
Specific provision is made for the exchange of scientific information,
catch and effort statistics, and other relevant data in order to assure an
adequate basis for conservation measures.
The third, and perhaps the most controversial problem, concerns the
protection of the economic interests of coastal States in high seas fisheries beyond 12 miles from the coast. In the past, this discussion has
centered on criteria such as economic dependence or investment. Many
developing countries have informed us that they believe such criteria do
not adequately deal with their problems, and in particular with their
desire to expand their fishing industries in the future. Accordingly, we
have drafted a new criterion based on the actual fishing capacity of the
coastal State, under which its preference would expand along with its
capacity to fish.
In previous statements we have emphasized the need to avoid a result
which would in practice reduce the supply of protein from the sea. We
should bear in mind that although fish constitute a relatively small part
of the total protein eaten by man, it is one of the important contributors
to animal protein which is vital to human nutrition. In many developing
countries it comprises the bulk of animal protein available. Indeed, to
many millions of people fish protein is by far the major source of animal
protein available. It is thus essential to the nutrition of a substantial part
of the world population.
Accordingly, we do not consider it wise to give any state the right to
prevent or encumber fishing for portions of stocks that state cannot harvest itself for the time being, except, of course, in the case of appropriate
conservation measures.
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While we welcome discussion and negotiation on all aspects of the
fisheries problem, we have taken special care to note this approach in
connection with the controversial question of traditional fisheries. The
question is to what extent, if any, should the preference accorded coastal
States be permitted to reduce traditional fishing carried on over a period
of years by other states in waters adjacent to the coast. It is the view
of the United States Government that an appropriate text on the question
of traditional fishing rights is a matter especially suitable for negotiation between coastal and distant-water fishing States most concerned.
The text of Article III presented excludes highly migratory oceanic
stocks from the coastal State economic preference. These species migrate
over very large areas of almost all oceans. Thus, we see practical difficulties in implementing a preference, based on coastal State fishing capacity, for the large numbers of nations off whose coast such species
may appear during a short period of the year. Moreover, highly migratory oceanic species normally have to be fished over wide areas of their
migratory range if they are to be fished economically. Thus, most coastal
States cannot develop an economically viable fishery for highly migratory species solely off their own coasts.
The fourth problem involves procedures that would apply in the
event states directly concerned are unable or deem it unnecessary to
establish an international or regional organization for the time being.
Although we hope such procedures will not be needed after a Convention has been in force for a reasonable period of time, we propose two
systems to cover two different factual problems. With respect to the highly
migratory oceanic stocks that range over extremely wide areas of the
oceans, it is really not possible for any one coastal State to take effective
measures on its own with respect to conservation, and thus we suggest a
multilateral approach. With respect to other stocks on the high seas
adjacent to the coast or that spawn in fresh waters, we believe a definite
course of action can be prescribed delegating certain responsibilities to
the coastal State regarding both regulation and enforcement. If agreement with other states cannot be reached within four months, the coastal
State may unilaterally implement both conservation measures and its
economic preferences.
The fifth problem concerns enforcement. Under the draft we propose, inspection and arrest functions would be exercised by the international or regional orginization or a state authorized to do so by the
organization. In the absence of an appropriate organization, the coastal
State would perform such functions. Trial and punishment would be the
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responsibility of the flag State, which would be required to enact laws
enabling it to perform such functions and to report on the disposition
of cases.
The sixth problem relates to international cooperation in fisheries
research and development. We have provided for this in the draft, including in particular development of coastal as well as distant-water fishing industries in developing countries. We do not believe developing
countries should be limited to fishing off their own coasts.
Finally, we reach the problem of dispute settlement. This problem
must be considered in the light of the fact that states, particularly coastal
States, will have delegated rights and responsibilities that involve the
interests of others. In certain situations, the Article contemplates not only
unilateral regulatory measures but enforcement measures as well. Accordingly, there must be some assurance that the principles of the Article
are observed. We see little practical possibility of achieving an adequate
balance of coastal and distant-water fishing interests without provision for
compulsory settlement of disputes.
The text we propose contemplates an expert commission along the
lines provided in the 1958 Convention on Fisheries and Conservation of
the Living Resources of the Sea. In response to varied comments we
have received, the time limits for various procedural steps have been
shortened. The special commission procedure would not apply if the
parties agree to seek a solution by another method of peaceful settlement
as provided for in Article 33 of the Charter of the United Nations.
It should be clear from my remarks concerning fisheries that our
consultations have indicated a need for further accommodation of coastal
States by distant-water fishing States. We have submitted our draft in
order to encourage consideration of a practical solution of the problem
that avoids juridical absolutes, and that takes into full account the modern
trend toward international and regional cooperation. We look forward to
the submission by other states of fishery proposals designed to achieve
a broad accommodation of interests, and pledge our sympathetic consideration of any such proposal that is formulated in a way that precludes the potential for encroachment on freedom of navigation and overflight beyond a 12-mile territorial sea. We have, of course, noted the
relationship between a solution to resource problems and freedom of
navigation and overflight not only in this Subcommittee but in connection
with the work of Subcommittee I as well. For our part, we believe that
the inclusion of a strong role for international and regional organizations
and provision for compulsory settlement of disputes can resolve the prob-
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lem in a way that greatly advances the cause of international and regional cooperation.
Mr. Chairman, in conclusion I wish to state that my Delegation
welcomes the comments and suggestions of other Delegations with respect
to all of the Articles presented today. Taken together and in combination
with the work of other Subcommittees we believe they point the way to
an accommodation of coastal resource interests in a manner that pro.
tects vital international and maritime interests in navigation and overflight. We consider the objectives of a true accommodation of the real
interests of states essential to the success of our endeavors, and pledge
our active cooperation in achieving this result. Toward this end, we
have tried to make clear our own interests with respect to three subjects
of concern to this Subcommittee. We hope that other Delegations will
do the same. Thank you, Mr. Chairman.
Editor's Note: The draft articles on the breadth of the territorial
sea, straits, and fisheries submitted by the United States to Sub-Committee
II of the U.N. Committee on the Peaceful Uses of the Sea-Bed and the
Ocean Floor Beyond the Limits of National Jurisdiction, were obtained
in time to include them herein:
ARTICLE I
1. Each State shall have the right, subject to the provisions of
Article II,'to establish the breadth of its territorial sea within limits of
no more than 12 nautical miles, measured in accordance with the provisions of the 1958 Geneva Convention on the Territorial Sea and Con.
tiguous Zone.
2. In instances where the breadth of the territorial sea of a State
is less than 12 nautical miles, such State may establish a fisheries zone
contiguous to its territorial sea provided, however, that the total breadth
of the territorial sea and fisheries zone shall not exceed 12 nautical miles.
Such State may exercise within such a zone the same rights in respect to
fisheries as it has in its territorial sea.
ARTICLE II
1. In straits used for international navigation between one part of
the high seas and another part of the high seas or the territorial sea of a
foreign State, all ships and aircraft in transit shall enjoy the same freedom of navigation and overflight, for the purpose of transit through and
over such straits, as they have on the high seas. Coastal States may
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designate corridors suitable for transit by all ships and aircraft through
and over such straits. In the case of straits where particular channels
of navigation are customarily employed by ships in transit, the corridors,
so far as ships are concerned, shall include such channels.
2. The provisions of this Article shall not affect conventions or other
international agreements already in force specifically relating to particular straits.
ARTICLE III
1. The fisheries and other living resources of the high seas shall be
regulated by appropriate international (including regional) fisheries organizations established or to be established for this purpose in which the
coastal State and any other State whose nationals or vessels exploit or
desire to exploit a regulated species have an equal right to participate
without discrimination. No State Party whose nationals or vessels exploit a regulated species may refuse to cooperate with such organizations.
Regulations of such organizations pursuant to the principles set forth in
paragraph 2 of this Article shall apply to all vessels fishing the regulated
species regardless of their nationality.
2. In order to assure the conservation and equitable allocation of the
fisheries and other living resources of the high seas, the following principles shall be applied by the organizations referred to in paragraph 1:
A. Conservation measures shall be adopted that do not discriminate in form or in fact against any fishermen. For this purpose, the
allowable catch shall be determined, on the basis of the best evidence
available, at a level which is designed to maintain the maximum
sustainable yield or restore it as soon as practicable, taking into
account relevant environmental and economic factors.
B. Scientific information, catch and effort statistics, and other
relevant data shall be contributed and exchanged on a regular basis.
C. The percentage of the allowable catch of a stock in any area
of the high seas adjacent to a coastal State that can be harvested by
that State shall be allocated annually to it. The provisions of this
sub-pragraph shall not apply to a highly migratory oceanic stock
identified in Appendix A [not included].
D. The percentage of the allowable catch of an anadromous
stock that can be harvested by the State in whose fresh waters it
spawns shall be allocated annually to that State.
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E. With respect to sub-paragraphs C and D above:
(1) [The percentage of the allowable catch of a stock traditionally taken by the fishermen of other States shall not be allocated to the coastal State. This provision does not apply to any
new fishing or expansion of existing fishing by other States that
occurs after this Convention enters into force for the coastal
State.] (It is the view of the United States Government that an
appropriate text with respect to traditional fishing should be negotiated between coastal and distant water fishing states).
(2) The allocation to the coastal State shall not be imple.
mented in a manner that discriminates in form or in fact between
the fishermen of other States.
(3) When more than one coastal State qualifies for an
allocation of a percentage of a stock, the total amount which
may be allocated shall be equitably divided in accordance with
principles of this Article.

F. All States including the coastal State may fish on the high
seas for that percentage of the allowable catch not allocated in accordance with this Article.
3. The provisions of paragraph 1 shall not apply in the event that
States directly concerned, including the coastal State, are unable or deem
it unnecessary to establish an international or regional organization in
accordance with that paragraph for the time being. In that event:
A. In the case of a highly migratory oceanic stock identified in
Appendix A [not included], such stock shall be regulated pursuant
to agreement or consultation among the States concerned with the

conservation and harvesting of the stock.
B.

In the case of any other stock, a coastal State may imple-

ment the principles of paragraph 2 provided:
(1) The coastal State has submitted to all affected States
its proposal for the establishment pursuant to paragraph 1 of an
international or regional fisheries organization applying the principles of paragraph 2;
(2) Negotiations with other States affected have failed to
produce, within .four months, agreement on measures to be taken
either with respect to the establishment of an organization or

with respect to the fisheries problems involved;
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(3) The coastal State has submitted to all affected States the
available data supporting its measures and the reasons for its
actions.
The implementing regulations of the coastal State may apply in any
area of the high seas adjacent to its coast or, with respect to an anadromous stock that spawns in its fresh waters, throughout its migratory range.
4. Enforcement of the fisheries regulations adopted pursuant to this
Article shall be effected as follows:
A. Each State Party shall make it an offense for its nationals
and vessels to violate the fishery regulations adopted pursuant to this
Article.
B. Officials of the appropriate fisheries organization, or of any
State so authorized by the organization, may enforce the fishery
regulations adopted pursuant to this Article with respect to any
vessel fishing a regulated stock. In the event an organization has
not been established in accordance with this Article, properly authorized officials of the coastal State may so enforce these regulations. Actions under this sub-paragraph shall be limited to inspection and arrest of vessels and shall be taken in such a way as to minimize interference with fishing activities and other activities in the
marine environment.
C. An arrested vessel shall be delivered promptly to the duly
authorized officials of the State of nationality. Only the State of
nationality of the offending vessel shall have jurisdiction to try any
case or impose any penalties regarding the violation of fishery regulations adopted pursuant to this Article. Such State has the responsibility of notifying the enforcing organization or State within
a period of six months of the disposition of the case.
5. The international or regional fisheries organizations referred to
in this Article shall, inter alia, promote:
A. Cooperation with the United Nations, its specialized agencies
and other international organizations concerned with the marine
environment;
B. Scientific research regarding fisheries and other living resources of the high seas;
C. Development of coastal and distant water fishing industries
in developing countries.
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6. Exploitation of the living resources of the high seas shall be
conducted with reasonable regard for other activities in the marine environment.
7. Any dispute which may arise between States under this Article
shall, at the request of any of the parties, be submitted to a special commission of five members, unless the parties agree to seek a solution by
another method of peaceful settlement, as provided for in Article 33 of the
Charter of the United Nations. The commission shall proceed in accordance with the following provisions:
A. The members of the commission, one of whom shall be designated as chairman, shall be named by agreement between the States
in dispute within two months of the request for settlement in accordance with the provisions of this Article. Failing agreement they shall,
upon the request of any State Party, be named by the SecretaryGeneral of the United Nations, within a further two month period,
in consultation with the States in dispute and with the President of
the International Court of Justice and the Director-General of the
Food and Agriculture Organization of the United Nations, from
amongst well-qualified persons being nationals of States not involved
in the dispute and specializing in legal, administrative or scientific
questions relating to fisheries, depending upon the nature of the
dispute to be settled. Any vacancy arising after the original appointment shall be filled in the same manner as provided for the initial
selection.
B. Any State Party to proceedings under these Articles shall
have the right to name one of its nationals to sit with the special
commission, with the right to participate fully in the proceedings
on the same footing as a member of the commission but' without the
right to vote or to take part in the writing of the commision's decision.
C. The commission shall determine its own procedure, assuring
each party to the proceedings a full opportunity to be heard and to
present its case. It shall also determine how the costs and expenses
shall be divided between the parties to the dispute, failing agreement
by the parties on this matter.
D. The special commission may decide that pending its award,
the measures in dispute shall not be applied.
E. The special commission shall render its decision, which shall
be binding upon the parties, within a period of five months from
the time it is appointed unless it decides, in case of necessity, to
extend the time limit for a period not exceeding two months, adhere
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to this Article and to any agreements between the disputing parties
implementing this Article.
F. The special commission shall, in reaching its decisions,
adhere to this Article and to any agreements between the disputing
parties implementing this Article.
G. Decisions of the commission shall be by majority vote.
8. The provisions of this Article shall not affect conventions or other
international agreements already in force specifically relating to particular
fisheries.
On June 1 of this year, Brazil began to patrol coastal waters to a
distance of 200 miles from land in defense of its claim to sovereignty to
this limit, thus accelerating the long-standing disputes between the United
States and nine Latin American nations with regard to the limits of
national jurisdiction. The Brazilian patrols ranged in areas of the northeast coast where U. S., Soviet, Japanese and Korean vessels fish, mainly
for shrimp and lobster. The Brazilian regulations reserve the innermost
100 miles solely for Brazilian fishing boats or those chartered by Brazilians, while the second 100 miles is open to those who obtain government licenses.
The move is seen to have a number of potential consequences, both
domestically and internationally. On the domestic scene, the pronouncement has been well received by certain segments of the Brazilian structure. The Army and Navy have seen the measure as a chance to increase
their role in national defense, and consequently in the government, and
it increases their justification for the purchase of needed military equipment and vessels. Furthermore, the military government of Brazil may
feel that the move will help neutralize political attacks by various nationalist movements within the country. Internationally, the action is bound
to take on several facets. While it tends to knit Brazil's position among
those Latin American nations who had previously claimed the 200 mile
limit, it puts Brazil in direct confrontation with the United States, which
has strongly protested the limits and instructed its fishermen not to buy
Brazilian licenses. Also involved are the negotiations regarding the
continuation of U. S. participation in the International Coffee Agreement. While on the one hand, Brazil's strong stand may strengthen its
bargaining position in regard to the coffee talks, at least one American
congressman, Representative Sam Gibbons of Florida, has asked for an
indefinite delay in the talks pending some agreement on access of U. S.
shrimp boats.
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Finally, Brazil's move has a direct effect on other South American
fishing nations. At least fifty percent of the shrimp processed in Trinidad,
for example, is said to come from the Brazilian continental shelf. The
shrimp industry provides about $6.1 million in revenue to Trinidad each
year. However, the Trinidad Guardian,in a recent editorial, pointed out
that there bad been an undertaking that would permit Trinidad shrimp
boats to operate pending a broader settlement. The settlement advocated
by the Guardian envisioned a regional arrangement for joint exploitation
of the fisheries stocks, apparently to include Brazil, Trinidad, Venezuela,
Guyana, French Guiana, and Surinam. Such a solution would be in
keeping with the Guardian's observation that "Significantly, most of the
boats (involved) are owned by countries outside the region," and with
the general view among those countries claiming large areas of coastal
jurisdiction that such problems should be solved on a regional or uni.
lateral basis.
Meanwhile, a similar U. S. dispute with Chile, Ecuador, and Peru
continued, and prospects for an early settlement seem dim. Since 1951,
more than 100 United States tuna boats have been seized by Ecuador
in the area between 12 miles and 200 miles from the coastline. The area
about 150 miles from the coast is one of the world's most productive
tuna areas due to the upwelling of nutrient rich waters.
During 1971, the dispute intensified as the rate of seizures of Ameri.
can tuna boats by the Ecuadorian navy increased. During the first three
months of the year, more than two dozen vessels were taken, and fines
of more than $1.3 million were levied. The U. S. retaliated by suspending 800,000 in arms sales to Ecuador, and consideration is apparently
being given by some segments of the U. S. Congress to such other sanctions as the cutting off of economic aid, or the cancellation of Ecuador's
67,811 ton sugar quota. Furthermore, Mr. Charles A. Meyer, President
Nixon's adviser for Latin American affairs recently reported to the House
Merchant Marine and Fisheries Committee that the talks between the
U. S., Chile, Ecuador and Peru, that had been taking place since 1969,
had ground to a halt over the Ecuador problem. He asked the Congress
not to impose stiff sanctions on the Latin American nations seizing U. S.
boats, but some in Congress, such as Subcommittee John Dingell, seemed
to favor strong action in countering Ecuadorian moves.
The Latin American countries, frequently referring to the Truman
Proclamation of 1945 whereby the U. S. claimed sovereignty over the
continental shelf adjacent to its coasts for the purpose of exploring for
and exploiting the natural resources found thereon, claims that its rights
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to 200 miles are similarly based on ecological and economic necessity.
The U.S. has taken the position, however, that unlike the Truman proclamation, which was later adopted on an international scale by the
Geneva Convention in 1958, the claims of Chile, Ecuador, and Peru are
excessive and not recognized by international law. The issue will be a
central consideration in the 1973 Law of the Sea Conference called for
by the United Nations General Assembly last December, and is the
motivation behind the U. S. preferential fishing rights proposal tabled in
Geneva in August (see "Seabeds Committee").
An alternate plan was proposed in April by Mr. Galo Plaza, Secretary General of the Organization of American States. He proposed that
U. S. fishermen operating in offshore waters claimed by Ecuador and
other States should buy licenses under protest from the nations concerned. It was his opinion that such a plan would produce a moratorium on seizures until the issue could be dealt with on a broad scale
in the Law of the Sea Conference in 1973. There has been no official
U. S. response to this plan.
U. S./SOVIET DISPUTE ON FISHING GROUNDS
In May of this year, U. S. Department of State Assistant Secretary
Donald L. McKernan and a U. S. delegation including deep-water lobstermen, met with the commander of a soviet fishing fleet off Cape Cod
to discuss ways to alleviate the losses to U. S. lobstermen from Soviet
trawling activity in the area off the New England coast. The Russian
fishing fleet, during the early 1960's, began to exploit fisheries areas
off the U. S. east coast outside of the 12 mile limit presently claimed for
fisheries jurisdiction by the United States. This year, the Russians have
been operating a 120 vessel fleet along the continental shelf, joined by
other distant-water fishing fleets from Poland, Rumania, East Germany,
Spain and Japan. Few real confrontations between U. S. and foreign

fishing vessels took place, however, before 1967, when New England
lobstermen were forced into deeper water due to the reduction in the
number and size of lobsters inshore. Trawlers such as those operated

by the Soviets are essentially bottom draggers, following the stocks of
hake and herring, which this year swept up through the U. S. lobstering
area. The resulting sweep destroyed an estimated $300,000 in fishing
gear and lobster.
The meeting in May, aboard the Soviet fishing boat Robert Eikhe,
brought promises from the Soviet commander that every effort would be
exhausted to reduce or eliminate such interferences, which the United
States views as contrary to international law. The U. S. claims these
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waters not under any claim of right to wide jurisdictional areas, but
under the doctrine of historic fishing rights. U.S. lobstermen and other
inshore fishermen have been pressing for U. S. claims to fishery jurisdiction to 200 miles, or, in the alternative, to those waters over the
continental shelf. Such claims have been strongly opposed by U. S. shrimp
and tuna fleets, which are themselves distant-water fleets involved in
disputes in South America, and by the Defense Department which fears
expansion of such limited claims by some nations into full claims of
territorial sovereignty which would limit surface mobility.
THE OCEANS AND THE 1972 U.N. CONFERENCE ON THE
HUMAN ENVIRONMENT
The Conference on the Human Environment, scheduled for Stockholm in June, 1972, is the result of a Swedish proposal made in 1968 at
a meeting of the U.N. Economic and Social Council. This proposal,
joined in by 55 nations, was approved by the General Assembly at its 23rd
Session on December 3, 1968. A 27-nation preparatory committee has
been formed to plan for the conference. It met in March in New York,
and February in Geneva. Its third session will be in September, and the
fourth in 1972.
In addition to frequent plenary sessions, the general plan calls for
the establishment of three Committees, each having two conference topics
for consideration:
Committee 1
Planning and Management of Human Settlements for
Environmental Quality
Educational, Informational, Social, and Cultural Aspects
of Environmental Issues.
Committee 2
The Environmental Aspects of Natural Resources Man.
agement.
Development and the Environment.

Committee 3
Identification and Control of Pollutants and Nuisances of
Broad International Significance
The International Organizational Implications of Action
Proposals.
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Secretary of State William P. Rogers established an Advisory Committee chaired by Senator Howard H. Baker, Jr., of Tennessee, to assist
in the development of U.S. positions for the 1972 conference. The
Advisory Committee, consisting of members of government, industry, and
private foundations, as well as conservationists and others, has recently
been meeting to receive views on the U. S. proposal for the Regulation of
Transportation for Ocean Dumping, which it hopes to present in Stockholm.
The Ocean Dumping proposal would prohibit the transportation by
any person from land under the jurisdiction of any Party of all material,
whatsoever, for the purpose of dumping such material unless a permit is
granted by the Party meeting the requirements of the proposed treaty.
If a person wishes to obtain a permit for dumping, therefore, he applies
to the country from whose jurisdiction the material must be transported,
and the treaty states that the Party shall not issue such a permit "if the
dumping . . . in the ocean would unreasonably degrade or endanger
human health, welfare or amenities, or the marine environment, ecological systems, or existing or future economic use of the ocean."
Criteria for the issuance of permits meeting the requirements of the
above broad standard would be established by the coastal State from
whose jurisdiction the dumping is permitted, and penalties for violation
shall be in accord with the laws enacted by the Party, which penalties
should be "sufficient to deter . . . violation."
Administration of the treaty would be undertaken by a "General
Conference" which would consist of one representative of each Party.
It has power to accumulate information regarding the effects of various
material, to make recommendations for the disposal of material permitted to be dumped, and to take other steps necessary to insure the
effective implementation of the proposed treaty. It would also maintain
a registry of materials dumped by kind, volume, and location, and disseminate such data.
During recent hearings by the Special Advisory Group, the proposal
was generally well-received. It was criticized on a number of issues,
however, the most prevalent of which was the lack of precise standards,
and the lack of some sort of centralized enforcement powers. While most
witnesses felt that its adoption would be a positive step forward, concern
was expressed over the fact that the text expressly excluded from regulation the discharge of effluent from an outfall, the discharge of matter
incident to or derived from the operation of vessels, and could be construed as possibly excluding dredge and fill disposal. Furthermore, some
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witnesses were concerned that the subject of Ocean Dumping might better
be considered in connection with the comprehensive examination of
ocean matters in the 1973 Law of the Sea Conference, and that premature consideration of such matters might tend to preclude certain considerations in 1973.
NEW U.S. PROGRAM TO PREVENT DUMPING OF REFUSE INTO
NAVIGABLE WATERS
On July 1, 1971, the President of the United States put into effect a
program requiring permits for the dumping of refuse into the navigable
waters of the United States. This program is seen as affecting a minimum
of 40,000 -U.S. industries that have been utilizing the nation's rivers,
streams, and estuaries as depositories for various kinds of manufacturing
effluents.
The program is designed as a re-vitalization of an old legal tool-The
Rivers and Harbors Act of 1899, which prohibits refuse of any kind,
other than liquid municipal sewage, from being discharged into any
navigable waters or their tributaries without a permit from the U.S. Army
Corps of Engineers, which by law has authority in this area. The permit
program under that statute had never been utilized, however, until early
in 1970, when its value as an anti-pollution weapon was recognized.
Prior to the announcement of the new enforcement program, the Act,
particularly that portion referred to as the Refuse Act (33 U.S.C. §407),
was becoming more widely used daily by conservation groups who brought
pressure to bear on U.S. Attorney's Offices for prosecution of violators
who failed to obtain a permit. As the number of requests for prosecution
increased, the Justice Department found it necessary to issue instructions
to assistant U.S. attorneys around the country containing guidelines for
selective prosecution. Eliminated from the list of cases these attorneys could
initiate on their own was any industrial discharge, which was felt to be
under other legislative proscription. The new program would reverse that
decision.
There are a number of unanswered questions, however, that must be
clarified before the effectiveness of the new program can be evaluated.
The permits, issued by the Corps, are subject to review by the Environ.
mental Protection Agency, but the standards that agency will apply in
approving or disapproving are not yet clear. Another weakness is seen in
the fact that enforcement will necessarily have to rely on reporting by the
permit applicant. Adequate inspection of all effluent discharges would
not be possible.
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Some conservationist agencies have criticized the proposed program
as setting up the route to a "license to pollute." In one sense, it could be
so viewed, depending upon the vigor by which standards are enforced,
and the rigor of the standards themselves. It is also clear that no offender
could be prosecuted under the Act during the period that he had an
application for a permit pending, or if one were to be issued to him. All
things considered, however, the permit program contains the seeds of a
simple, direct, and powerful device for cleaning up discharges that eventually find their way to the oceans.
PROPOSED CARIBBEAN SHIPPING ACT
The Ministry of West Indian Affairs of Trinidad is reported to be
drafting proposals for submission to other West Indian Governments to
speed up the consideration of a Merchant Shipping Act for the Caribbean.
This matter is to be considered by the Regional Shipping Council in
Guyana in August or September, 1971.
The Merchant Shipping Act was drafted in Trinidad and circulated
approximately 18 months ago, and it seeks to tighten regulations for
vessels that carry passengers. Trinidad and Tobago is a signatory to the
International Convention for Safety of Life at Sea (SOLAS), and complies
with its regulations. The problem, however, is the assertion of jurisdiction
over vessels from other countries not signatories to the convention. One
of the major provisions of the draft would be a requirement for radio
communications capacity, a subject upon which the SOLAS agreement
is silent. It is believed that a number of recent tragedies could have been
avoided had the vessels involved been so equipped. Disasters cited in
support of the proposal were the loss of the St. Kitts ferry in which
hundreds perished, and the burning of the City of St. George in June
during which 22 persons are missing and presumed dead.
OCEAN SCIENCE AND RESEARCH
Several new research programs of significance to understanding the
oceans and their beds have recently been undertaken. Of particular importance to the Caribbean area is the institution of the three-year project
known as the Cooperative Investigation of the Caribbean and Adjacent
Regions (CICAR). The U.S. efforts under this program are under the
direction of Dr. Harris B. Stewart, Jr., of the National Oceanic and
Atmospheric Administration's Atlantic Oceanographic and Meteorological
Laboratories in Miami, Fla. Dr. Stewart is also U.S. National Coordinator
for the CICAR project.
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According to Dr. Stewart, the U.S. efforts will be concentrated in
the Western Caribbean, Yucatan Channel, and the Southeastern part of
the Gulf of Mexico. Part of the investigation will be devoted to a determination of the manner in which trade winds over the tropical Atlantic and
Caribbean affects ocean currents. The extent and nature of the ocean
currents will be determined by tracking by radar parachute drogues 120
feet below the surface. In addition, such parameters -as temperature, salt
content and trace metals will be investigated. Deep water tides will be
measured by moored current meters.
NOAA is also involved in the effort to seek new evidence with respect
to the theory that the sea floor is in constant motion. The NOAA survey
vessel Oceanographer is involved in a four-legged voyage to bring to light
new data in support of the theory that the sea floor of the Pacific consists
of a series of plates that are constantly moving in a northwesterly direction. Scientists will carry on their investigation by making detailed examinations of the subbottom using seismic reflection instruments which probe,
electronically, beneath the sedimentary layers for evidence. The theory
posits the proposition that as new crust is formed, old crust is forced
back into the earth as the pressure of the movement increases. This theory
is also being probed by a team of scientists from Columbia University and
Scripps Institute of Oceanography. Recent cores taken from the bottom of
the Pacific floor showed a gap in sediments seen to be significant.
Normally, along the length of a core, the sediments gradually change with
age. In these cores, however, there are no sediments where there should
be between periods of 50 and 100 million years of age. Dr. John Ewing, of
Columbia University, speculates that only a major upheaval, such as major
drifting of the continents, could explain this phenomenon.
In the Atlantic, NOAA is utilizing the Discoverer to seek new evidence
concerning the split which separated the African and North American
continents millions of years ago. The investigation is taking place in a
250 mile belt extending 3,500 miles from Cape Hatteras, North Carolina,
to Cape Blanc, Mauritania. This route was selected because it is believed
to be the most likely path taken by the continents when they split. Instru.
ments will record data on the earth's magnetic field which will yield not
only information on continental split, but will provide assistance in
evaluating the potential for oil and mineral resources along the route as
well. The project is part of the U.S. contribution to the International
Decade of Ocean Exploration and is being funded by the National Science
Foundation.

THE OCEANS

659

REPORT OF SOME RECENT MEETINGS OF INTEREST TO LAWYERS
On June 15-17, a special workshop was held in Toronto, under the
sponsorship of the Law of the Sea Institute of the University of Rhode
Island, the Faculty of Law of the University of Toronto, and the Canadian
Institute of International Affairs. The topic for discussion was Canada-U.S.
Law of the Sea Problems, including consideration of fisheries, offshore
boundaries problems, and the special problems centered around the recent
Canadian legislation extending jurisdiction for pollution control purposes
to a distance as far as 100 miles from the Canadian coast. Subtopics of
the last item included papers on special problems of the arctic environment,
the effects of hydrocarbons in salt water, the economics of oil production
in the arctic, and the legal effects of the Canadian legislation. The format
of the meeting called for the presentation of summaries of papers and
informal discussion. To promote the fullest candor on the part of both
U.S. and Canadian participants, no verbatim record was taken, and no
attribution to any participation was permitted. A rapporteur was present,
and there will be a publication of papers plus a rapporteur's summary
within the next few weeks. Information may be obtained from the Director,
Law of the Sea Institute, University of Rhode Island, Kingston, R.I.
02881, U.S.A.
The Law of the Sea Institute also held its annual meeting on June 21-24
at the University at Kingston, Rhode Island. The subject for discussion
was the prospects for agreement during the 1973 Law of the Sea Conference. The various speakers and panels discussed the substantive and
procedural problems to be anticipated at the proposed meetings, the
prospects for achieving agreement, and the possible consequences if agreement should not be reached. Attendees were present from 39 nations, and
representatives from 21 U.N. missions participated in panel discussions
or participated in discussion from the floor. It was announced that the
subject for discussion at the June, 1972 meeting will be the needs of
the developing states. Proceedings of the meetings, including transcripts
of the discussion periods, are being prepared. Information requests should
be directed to the Director of the Law of the Sea Institute at the above
address.
The Marine Technology Society's annual meeting will focus on more
domestic problems during its August 16-18 program. The 7th Annual
Conference and Exposition will feature international problems on the first
day of the conference with panels concentrating on International Oceanography and Impacts of the Law of the Sea on Marine Affairs. Also
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receiving much attention during the meeting will be coastal zone manage.
ment problems and waste management and pollution control. During the
course of the conference, a briefing will be held by distinguished members
of the National Oceanic and Atmospheric Administration for the purpose
of reporting on that organization's first year of activities. Many of the
papers to be presented will appear in pre-print form. Inquiries should be
directed to the Marine Technology Society, 1730 M Street, N.W., Wash.

ington, D.C. 20036, U.S.A.

